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BENNY WAMPLER: Good norning, nmy nanme i s Benny

Wanpler. |1'm Deputy Director of the Departnent of M nes,

M neral s and Energy, and Chairman of the Gas & G| Board.
"Il ask the Board nenbers to introduce thenselves, starting
with M. Brent.

MASON BRENT: My name is Mason Brent. I’'m from

Ri chnond, and | represent the gas and oil industry.

KEN M TCHELL: My nane is Ken Mtchell. |I'mfrom
Stafford County, Virginia. | ama citizen appointee on the
comm ttee.

SANDRA RIGGS: |'m Sandra Riggs with the Ofice of

the Attorney CGeneral, here to advise the Board.
MAX LEWS: M nane's Max Lewis. |'m from Buchanan
County. |'ma public nenber.

BOB WLSON: I'm Bob Wilson. I’m the Director of

the Division of Gas and G|, and the principal executive to
the staff of the Board.

BENNY WAMPLER: The first itemon the agenda today,

we have a request to continue. That's docket nunber VGOB-01-
12/18-0994. It was continued fromJanuary. |It's order
identified as ZZZ-29. So, if there's no objection, we'l
continue that.

(No audi bl e response.)
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BENNY WAMPLER: Hearing none, that is continued.

The next itemon the agenda is a petition from Pocahontas Gas
Partnership for pooling of a coal bed nethane unit under the
OCakwood Coal bed Methane Gas Field | Order, identified as G
48. This is docket nunber VGOB-02-02/19-1002. We'd ask the
parties that wish to address the Board in this matter to cone
forward at this tine.

MARK SWARTZ: Mark Swartz and Les Arrington.

BENNY WAMPLER: The record will show there are no

ot her s.

MARK SWARTZ: M. Chairman, the issue this norning

on all three of these units is...and the people are pretty
much the same as well, but the issue is surface owner clains.

| think it would make sense to conbine them the three of

them | would request you all do that so that we cover it at
one tine. You'll notice on G48 and 49, the people are
identical. In H48, several of the people fromGunits are

also in that.

BENNY WAMPLER: Do you know whet her or not the

parties that are here today are all in all three?

MARK SWARTZ: | don't know.

(M. Arrington confers with sone people in the

audi ence.)
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LESLI E K ARRI NGTON: Those fol ks back over there

are in all three.

BENNY WAMPLER:  Any obj ection to conbi ni ng?

(No audi bl e response.)

BENNY WAMPLER:  First, if you can't...if you're

having difficulty hearing, why don't you nove down at | east
another row. If you want to address the Board, you can cone
on up here because they've asked us to conbine all of these
units. So, we're planning to do that unless there's an
objection to that.

(No audi bl e response.)

BENNY WAMPLER: |'ve called G48. The next one is

G 49, docket nunber VGEOB-02-02/19-1003; and H 48, docket
nunmber VGOB-02-02/19-1004. Now, we'd ask the parties that
W sh to address the Board in this matter to cone forward at
this time. I'mcalling all three dockets.

MARK SWARTZ: Mark Swartz and Les Arrington.

BENNY WAMPLER. Do any of you want to address the

Board regarding any of these? Now, they will go ahead and
present the matter before the Board. You'll have an
opportunity to ask questions. W'I||l have an opportunity to

listen to you and ask you questions as well and try to help

you sort through whatever concerns you may have. |If you want
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to do that,

you need to conme down here and sit and state your

name for the record, please.

pl ease.

one.

(Fred Mullins cones to the table).

BENNY WAMPLER

FRED MJULLI NS:

BENNY WAMPLER

FRED MJULLI NS:

BENNY WAMPLER

FRED MJULLI NS:

BENNY WAMPLER

| et them present---.

concerns.

FRED MJULLI NS:

BENNY WAMPLER

I[f not, we'll

FRED MJULLI NS:

BENNY WAMPLER

to be sworn?

If you' d just tell us your nane,

My nane is Fred Mullins.

Fred Mullins.
O Louie Fred. 1've got nore than
Ckay.

VWhat | want to find out---?

Just a mnute. Let us go ahead and

Ckay.

---and then they may answer your
try to make sure they do.
Al right.

Ckay. M. Arrington, do you want

(M. Arrington is duly sworn.)

LESLI E K. ARRI NGTON

havi ng been duly sworn,

was exam ned and testified as
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foll ows:

DI RECT EXAM NATI ON

QUESTI ONS BY MR SWARTZ:

Q You need to state your nanme for the record.

A Yes. Leslie K. Arrington.

Q Who do you work for?

A CNX Gas Resources...CNX Gas, L.L.C. |I'm
sorry.

Q Ckay. And what do you for then?

A |''ma gas engi neer.

Q Ckay. We have conbi ned three pooling
applications today, right,---7?

A Yes, we do.

Q ---for hearing?

A Yes.

Q And did you either prepare the notices and

applications and rel ated exhibits, or cause themto be
prepared under your supervision?

A Yes, | have.

Q Ckay. And in all three of these units,

we have a situation where up until not too |long ago you

do

bel i eved. .. neani ng Pocahontas Gas Partnership, believed that

these were three voluntary units?
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A That's correct.

Q kay. And who is the principal |essor that
you have | eased...obtained | eases fromin these units to
cause themto be voluntary?

A Yes, Pocahontas M ni ng Conpany.

Q kay. In the mddle of March, did you
recei ve sonme clai ns?

A Yes, we did.

Q Ckay. And those clainms were asserted by

sone of the surface owners in these three units, correct?

A That's correct.

Q And they were cl ai m ng coal bed net hane?

A Correct.

Q And, in fact, there was a letter dated March

the 17th, 2000, by sone of them claimng to represent others

as well, right?
A That's correct.
Q To the Virginia Gas and G| Board with

regard to units G 48, G 49 and H 48, is that correct?
A That's correct.
Q Just for exanple here, on the tract
identifications, and let's start wth G 48, okay?

A Yes.
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Q

If we ook at the plat, I would ask you

whet her or not the well itself in G48 is |ocated on surface

owned by any of the claimnts?

A

Q
A
Q

units as well,

|'d have to | ook back. No.
VWhat surface is it on?
Pocahont as M ni ng.

kay. And is that true for the other two

that the well location is actually on a

Pocahontas M ning surface tract?

A | believe that's correct.

Q Ckay. Do you want to check?

A We need to check.

Q Ckay.

A It has been a long tine.

Q Let's look at G 49 as wel |.

A Yes, G 49 is Pocahontas M ning.

Q That well site is also on Pocahontas M ni ng?

A Uh- huh.

Q And then let's ook at H48 to see where the
well is located or proposed to be |ocated?

A Ckay. It too is Pocahontas M ning.

Q Ckay.

A You know, sone of the access road nay have
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crossed sone of these parties.

Q | understand. But the actual well
| ocation---7?

A That's correct.

Q ---is on PMC surface tract in all three
situations?

A That's correct.

Q Continuing nowto |look at G48. |If we |ook
at the tract identification, have you identified on the map
and then also on the tract identifications, the surface

tracts of the clainants?

A W have.
Q Ckay. How were those napped?
A In general, those were mapped according. ..

the actual deed descriptions in many of the cases were not
pl att abl e deed descriptions. Qur |and agent and draftsnman
went to the field and it was mapped in the field by
conversations with the owners, or evidence that they found in
the field.

Q Ckay. Wio were the two people that went out
to do that?

A It woul d have been our | and agent Terry

Onens, and our draftsman M ke Fl et cher.

10
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Q Ckay. So basically the tracts, the
descriptions are unplattable, correct?

A In many cases, they were.

Q And so you relied on what the...what the
owners, the people who live there, were telling you?

A Ve did.

Q Wen, if ever, did you determ ne there was a

debat e about where the tract boundaries were | ocated?
A Personal ly, | discovered that yesterday in

sone di scussions wth Terry.

Q Ckay. And who is it your understandi ng may

have sone quarrel with the | ocation of the boundaries?

A. M. Millins.

Q Ckay. Have you heard anything el se from any

of the other claimants with regard to the way you platted
their surface tracts?

A None.

Q Ckay. So, as far as you know, no one has
any quarrel with the boundaries except M. Millins, who is

sitting next to ne today?

A That's correct.
Q And if he's got sonething to say in that
regard, |I'll assunme we'll hear fromhim right?

11
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A Ve will.

Q Ckay. In the tract identifications then,
you have listed the various surface owners and you have shown
themas CBM cl aimants, is that correct?

A | did, yes.

Q And then you've actually calculated if their

claimwas valid, what their percentage would be?

A Ve did.

Q Ckay.

A Yes, we did.

Q Then if go...again, continuing wth G 48

because they're all the sane, but just to give the Board a
flavor for how we've handled this, if you'll |ook at Exhibit
B-3, which is the Exhibit that we normally use to identify

the people we're pooling, right?

A That's correct.
Q Are only surface owners |isted on that?
A That's correct.
Q And so you have | eases fromall of the

m nerals owners that you've identified?
A That's correct.
Q And, again, their interest and acreage woul d

appear on B-3, correct?

12
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A
Q

surface owners,

That's correct.

Now, because there is an adverse claim by

the fee mnerals, to the extent there are

surface clains, becones subject to escrow, correct?

A
Q
A
Q

Yes, they it would be.
And that would be the only reason?
Correct.

And you have an Exhibit E attached to al

three of these applications indicating that there is an

escrow requirenent ?

A
Q

That's correct.

Have you offered | eases to any of the

surface cl ai mants?

A

Q
A

No.
Why not ?

W feel we have a 100% of the m neral and

coal bed nmet hane | eased beneath this unit.

mneral titles and surface titles for all the tracts that are

Q
at issue?

A.

Q
you?

Have you done. .. have you undertaken both

Yes, we have.

And what was the law firmthat did that for

13
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A Al tizer, Walk & Wiite.

Q And what was their advice with regard to
whet her or not you needed to | ease surface owners or surface
cl ai mants here?

A Those woul d be surface only tracts.

Q kay. So, their advice was you didn't need
to do that?

A That's correct.

Q Have you had any di scussions with the

m neral owner, PMC?

A Yes, we have.
Q And what is their position?
A Their position is that they own the m neral

in fee and we have it under | ease.

Q And was it, in fact, their position that
they did not want you to file for pooling applications here?

A That's correct, they did.

Q And their conplaint was that this would tie
up funds they believe they were entitled to receive?

A That's correct.

Q And, in fact, they were planning on being
here this norning, but we don't see themyet?

A And shoul d be, yes. Told ne they woul d.

14
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Q And we explained to themthat the Virginia
Code requires pooling when you have cl ai mant, right?

A Yes, it does.

Q And the provision that we have relied on
here in pooling these surface claimants is actually the

i ntroductory paragraph to 41.1-361.22, is that correct?

A That's correct.

Q Wi ch actually uses the word cl ai mant ?

A It does.

Q And provides that, in effect, any clai mant

could actually file a pooling application?

A That's correct.

Q Ckay. So, that's why we've done what we've
done?

A Yes.

Q Ckay. Al right, going back to the basic

information that we have with regard to all units and then

we'll kind of take them one at a tine again.
A Ckay.
Q Who is the applicant here?
A Pocahontas Gas Part nershi p.
Q And is that true in all three cases?
A Yes, it is.

15
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Q And who are the partners in Pocahontas Gas

Par t ner shi p?

A Consol Energy and Consol i dation Coal
Conpany.

Q Ckay. And that's Consol Energy, Inc.,
correct?

A Yes.

Q Is it a Virginia...is Pocahontas Gas

Partnership a Virginia General Partnership?

A Yes, it is.

Q Who are you requesting be appointed by the
Board if these applications are approved as the desi gned
operator?

A Pocahont as Gas Part nershi p.

Q Ckay. Does Pocahontas Gas Partnership have
a bl anket bond on file and has it registered with the
Departnent of M nes, Mnerals and Energy?

A Yes, it is.

Q Is it authorized to do business in the
Commonweal t h?

A Yes, it has.

Q Have you listed in Exhibit B-3 to each of

these applications and in the notice, all of the fol ks that

16
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you' re seeking to pool ?
A Yes, we have.
Q And in each instance, are those people only

sur f ace owners?

A Yes, they are.

Q Who have asserted clai ns?

A Yes.

Q Have you... what have you done with regard

to noticing those peopl e?

A We mailed by certified mail, return receipt
requested in all three units on January the 18th of 2002; and
published in the Bluefield Daily Tel egraph for G 48 on
January the 23rd of 2002; G 49, January the 24th of 2002; and
H 48, January the 25th of 2002.

Q When you published, what did you publish?

A The notice and exhibit...the |ocation
exhi bit.

Q Ckay. Have you filed the certificates of

publication fromthe newspaper with the Board this norning?
A Yes, we have.
Q And have you also filed your docunentation
wth regard to nmailing?

A. Yes, we did.

17
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Q And that's true with regard to all three
units?

A Yes, it was.

Q Do you want to add anybody as a respondent

to any of these pooling applications this norning?

A No.

Q Do you want to dism ss anyone?

A No.

Q Now, these three units are all Gakwood I
units?

A Yes, they are.

Q So, they would contenplate frac production

from80 acre units in the OCakwood Field, correct?

A Yes, they woul d.

Q And basically we're tal ki ng about producing
coal bed nethane fromthe Tiller Seam on down?

A Correct.

Q Ckay. There is one well actually permtted

in each unit?

A It is.

Q And in all three cases, that one well is in
the drilling window, is that correct?

A Yes, it is.

18
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Q The target formation, | take it in all three
cases, is the Pocahontas Three Seanf

A Yes. That was our actual target. But we
drilled the entire...down to the red and green shells.

Q Okay. Now, I've indicated to the Board that
you have in all three of these units a 100% of the fee
m nerals | eased in your opinion, correct?

A Yes, we do.

Q So, we're just dealing about the outstanding
surface owners?

A Correct.

Q In regard to all three units, is it your
opinion that the plan that's disclosed by the applications
and the plat is a reasonable plan to devel op coal bed net hane
under these three units through the use of a frac well in
each unit?

A Yes, it is.

Q And by the pooling application that you have
filed, is it your opinion that you have, in fact, a process
in place here, or at least the ball is rolling down the hill
toward a pooling order that would protect all people with
deeded interest or nmaking clainms to the coal bed nethane in

t hese three units?

19
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A Yes, it wll.
Q Let's take specifically G48. Have you

provided the Board with an estimate with regard to costs?

A. G 487
Q Yes.
A Yes, | have. The estimted cost is

$214,353.51, drilled to a total depth of 2,471.20 feet.

Q Okay. And is that well already drilled?
A Yes, it is.

Q And what's the permt nunber?

A 4651.

Q And if we look at Exhibit A page two, it

shows that you're not...actually probably under four, you
shoul d show i nterest being pooled zero with regard to coal,

oil and gas?

A Yeah, coal...yes. It should. W'IIl correct
t hat .

Q And what are you, in fact, seeking to poo
in G 48?

A 25. 575%

Q You show a 100% above, and obviously you

need show a zero below it?

A Yes. Yeah, that's right.

20
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Q So, if you total the surface owner clains

fromExhibit B-3, or the tract IDS, there's 25.57% bei ng

cl ai med?

A That's correct.

Q Adverse to Pocahontas M ni ng?

A Correct.

Q Now, let's |ook at G 49, A page two, and
we' ve got the sane---7?

A Sane.

Q ---100% above, which should be zero bel ow,
correct?

A That's correct.

Q And what are the surface owner clains?

A Surface owner claimin G49 is 18.8875%

Q And G 49, what is the well cost estimte
t hat you' ve provi ded?
A G 49 is $213,596.21, drilled to a total

depth of 2,444.50 feet; its permt nunber is 4509.

Q And it has been drilled, | take it?

A Yes, it has. It was drilled on October the
1st of 2001.

Q Ckay. Wth regard to H 48, what is the well

cost estinmate in that case?

21
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A H 48 is $200,372.54. It was drilled to a
total depth of 2,226.50 feet. It was drilled on Novenber the
2nd of 2001. Its permt nunber is 4442.

Q kay. Going to Exhibit A page two with
regard to H48. You need to revise that again to zero coa
interest and zero oil and gas. And what is the..
collectively, what are the total percentage of clains of the
vari ous cl ai mants?

A 8.4375%

Q Now, with regard to just giving you an
exanple, if you | ook at H 48, obviously you' ve got a fairly
long list of heirs, okay.

A Yes.

Q And you have not been able to break out
their interest, correct?

A That's correct.

Q So, they're being pooled collectively except
for Tract 2C?

A Correct.

Q Ckay. If we ook at G 48 as anot her
exanpl e, here you were, in fact, able to break out the
percentage interest of the various claimants and heirs?

A. W were.

22
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Q Ckay. And you actually report sonething not

col l ectively, but for each person---?

A Ve did.

Q ---you were able to do that?

A That's right.

Q That's right. And just for exanple here, if

M. Millins wanted to figure out what his claimfor royalty
was, what woul d he do?

A He'd use the far right hand colum and his
percentage of interest within that unit in Tract nunber 2

woul d 3. 175%

Q In the entire unit?

A Right, in Tract 2.

Q Ckay. And he would take that 3.1750% ti nes
12v5%

A Correct.

Q And that would be his royalty clainf

A Correct.

Q Now, if he wanted to participate in this

unit, in other words, wite a check to the operator---?
A Ri ght .
Q ---would it be true that he would take the

3.175%times the anmobunt reported on Exhibit C, the $214, 000,

23
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and that would the anmount of the check that he would have to
tender to participate?

A That's correct.

Q | f he decided he wanted to be carried on his
claim he would take that sane percentage, the 3.175 tines
the 214,000 times 3, right?

A That's correct.

Q And that would be the carried interest
multiplier?

A Yes.

Q And once the operator had recouped that,

then he would back into the well at the 3.175% correct?

A Correct.

Q And that would be true for everybody?
A That's correct.

Q In terns of figuring what their royalty

interest mght be or claimmght be, what their participation
and so forth?

A Correct.

Q That's all | have.

BENNY WAMPLER. M. Arrington, you nentioned that

you worked for CNX Gas, L.L.C. as a gas engineer. Can you

tie that together for us---7?

24
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LESLI E K. ARRI NGTON:  Yes.

BENNY WAMPLER: ---with Pocahontas Gas Partnership?

LESLI E K. ARRI NGTON: Consol Energy forned a gas

conpany and all of our gas operations are now bei ng noved
over. Al the paperwork is not in place at this point except
for probably our paycheck.

MARK SWARTZ: VWhich is inportant.

LESLIE K ARRINGTON: That's correct. Yeah, it's

very inportant.

BENNY WAMPLER: And that gas conpany is CNX Gas---?

LESLI E K. ARRI NGTON:  Gas.

BENNY WVAMPLER:  ---L.L.C. ?

LESLIE K. ARRINGTON: L.L.C

BENNY WAMPLER.  And as such, you're authorized to

manage Pocahontas Gas Partnership properties?

LESLI E K. ARRI NGTON: Yes, we are.

BENNY WAMPLER' M. W/l son, did you have any

objection to any of the permts on these three wells?

BOB W LSON: No, sir.

BENNY WAMPLER: Questions from nenbers of the Board

at this tine?
(No audi bl e response.)

BENNY WAMPLER' M. Millins, go ahead and ask the

25



© 00 N o o b~ w N P

NNNNDN R R R R R R R R R
A W N b O © 00O N O O B W N — O

)
1

guestions that you have now.

FRED MULLINS: Yeah, first off, you say you own

that property we're tal king about on 48 there.

LESLIE K ARRINGTON: If you're...you' re speaking

to the mnerals or are you speaking to surface?

FRED MULLINS: No, the property. |'m speaking of

the surface first.

LESLI E K. ARRI NGTON:  Ckay.

BENNY WAMPLER:  Are you sayi ng G 48?

FRED MULLINS: Yeah, G 48.

BENNY WAMPLER:  Ckay. Because we've got a H 48,

al so.

FRED MULLINS: Ckay.

BENNY WAMPLER. Are you 2A, is that the tract?

LESLIE K. ARRINGTON: Yeah...it wll be...actually

the well site would be 2A and 1A, If you look at ny tract
identifications for 2A and 1A, both of those tracts say
Pocahontas M ni ng Conpany for the surface ownership. Wat
tract are you referencing?

FRED MULLINS: You're saying---.

LESLI E K. ARRINGTON: The well site?

FRED MULLINS: Were the well site is, yeah

LESLI E K. ARRI NGTON:  Ckay.
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FRED MULLINS: You're saying you all own it?

LESLIE K. ARRINGTON: Well, Pocahontas M ning.

FRED MULLINS: And | say | own it.

LESLI E K. ARRI NGTON: Wl | ---.

FRED MULLINS: See, |'ve paid tax on it since '54.

So, | don't know. ...l figure |l own it.

LESLIE K ARRINGTON: Well, | think that nmust be a

property dispute that | heard of yesterday. And, you know,
according to our records, Tract 2A. ..and | understand what
you' re saying, according to our records, 2A is a Pocahontas
M ni ng surface tract.

FRED MULLINS: Well, did you all put it on the

record?

LESLIE K. ARRINGTON: Did we?

FRED MJLLINS: Yes.

LESLIE K. ARRINGTON: No, sir, we didn't.

FRED MULLINS: It wasn't took off of ny deed if you

put it on record.

LESLI E K. ARRI NGTON: | think this is a tract that

you' re speaking to is a...25 acres, Terry?

MARK SWARTZ:  23.

TERRY: 23.

LESLI E K. ARRI NGTON: 23 acre tract you' re speaking
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to. | believe if you'll ook back in the descriptions of
that, that tract never nade it into your chain of title. You
know, we can | ook back at that. But fromour title records,
you don't...you do not own Tract 2A fromour title records.

BENNY WAMPLER: He was asking you earlier, | think,

do you own it?

LESLIE K. ARRINGTON: No, sir, Pocahontas M ning

owns it. W do not. |'msorry.

FRED MJULLINS: That's what | nean, Pocahont as.

LESLI E K. ARRI NGTON:  Ckay.

BENNY WAMPLER:  Pocahontas M ning. They're saying

Pocahontas M ning owns it.

FRED MULLINS: They're saying they own it and | say

| own it.

LESLI E K. ARRI NGTON: Pocahontas M ni ng.

FRED MULLINS: Well, okay, then.

LESLIE K. ARRI NGTON:  Ckay.

FRED MULLINS: You all need to run it off then,
don't you, so we'll know where everything is?

MARK SWARTZ: Well, actually, Pocahontas Mning is

probably going to comrence a declaratory judgnent action to
resolve this, or at least that's what they're telling us.

mean, you know, we can't plat these |lines any better than we
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have unl ess you want to give us a nap.

FRED MULLINS: | won't give you anything. You

ought to have one. It's a big conpany.

MARK SWARTZ: Well, we have testified, you know, as

to what went on here. And ny client went up and talked to

t he people who live on these tracts and got the boundaries
fromthem because without their help we could not have gotten
t he boundaries. W've got a conplaint this norning that
surfaced apparently yesterday froma fellow who | gather is
now cl ai mng he owns 23 acres when we show himas owning a
max of 5 or 6 in two tracts and you just can't get there from
here. So, with all due respect, sir, you know, our records

i ndi cate that Pocahontas M ning Conpany owns the tracts where
our well is located. W have dealt with the other claimants
inall of these units. W have done our best to plat these
boundaries and this is our best effort. |If you have a nap,
you know, you need to share it with us and the Board and we
will react to that. You know, we don't adjudicate title. |If
you claima boundary is sonewhere el se, you need to draw it
on a map and give it to us and we'll react to that. But
absent that, you know, this is...this is where we are today.

FRED MULLINS: Yeah, | could a draw a map and put

it on there. But will that nmap be any good or not, though?
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Are you wanting ne to draw one---7?

MARK SWARTZ: Well, that's the problem

FRED MULLINS: ---or one that's already drawed? |

certainly ain't got one drawed.

MARK SWARTZ: Well, if you claimthe boundaries are

somewhere else, it's your job to show us where they are.

FRED MULLINS: Well, | can draw you'uns a map. |
can't draw it here today. 1've got to find out sone corners.
SANDRA RIGGS: Well, in the context of what we're

doi ng here today, we're not dealing with the permtting of
the well, which is what you're tal king about.

FRED MULLINS: Ckay.

SANDRA RIGGS: W're dealing with the pooling of

the gas rights that would underlie this 80 acre drill unit.

FRED MULLINS: Yeah.

SANDRA RIGGS: And the unit operator has added al

of you as claimants to the gas, and until such tine as
the...as the dispute is resolved, the nonies attributable to
those interest will go into an escrow account and be held
whil e you all resolve your property |line disputes. The issue
that you' re addressing is where the well |ocated is a
permtting issue really that deals with the gas and oi

office of the permtting process and not under the pooling
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process.

FRED MJULLI NS:

SANDRA RI GGS:

FRED MJULLI NS:

SANDRA RI GGS:

FRED MJULLI NS:

How is that?

SANDRA RI GGS:

Ckay.

Does that nmake sense to you?
Yeah.

| nmean, what we're tal king---.

Okay, we'll go back to the gas then.

They' ve added you as a cl ai mant

within these drilling units because of this boundary dispute

and because you're claimng evidently, not only that the

boundary...that you own surface...nore surface than is shown,

but as | understand the testinony, you' re also claimng you

own the gas?

FRED MJULLI NS:

SANDRA RI GGS:

about today is gas.

FRED MJULLI NS:

SANDRA RI GGS:

FRED MJULLI NS:

No, no. W'IlI| get back to the gas.
Ckay. Well, that's what we're here

Ckay.
Cl ai ns agai nst the gas ownershi p.

Yeabh. But what | want to know i s

when you bought the gas rights.

MARK SWARTZ:

FRED MJULLI NS:

MARK SWARTZ:

We didn't buy the gas.
Well, how did you get it then?
W leased it fromPMC. They stil
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own it.

FRED MULLINS: And---.

BENNY WAMPLER:  And

who i s PMC?

MARK SWARTZ: Pocahontas M ni ng.

SANDRA RI GGS:  They'

LESLI E K. ARRI NGTON

FRED MULLINS: Well,

re here.
And they're here.

do you know where they got the

gas from who they bought it fronf

MARK SWARTZ: You bet.

FRED MULLINS: Yeah.

front

Well, who did they buy it

MARK SWARTZ: They got it from Ri ghter

FRED MULLINS: Do you know year that was?

MARK SWARTZ: Wl |,

since your title cane from

Ri ghter, we know it was before you

FRED MULLINS: That'

asked you what year it was?

s not what | asked you. |

MARK SWARTZ: Before you.

FRED MULLINS: | didn't ask you before ne. | asked

you what year it was.

MARK SWARTZ: | know fromreviewing the title that

your claim..your deeds cane after the Ri ghter deed. So, |

don't know what year it is, but---.
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1 FRED MULLINS: You don't know what year---.

2 MARK SWARTZ: --- | know it was before you since
3 your title came fromthem

4 FRED MULLINS: Well, you're going to have to get ne
5 a nunber where it cone fromto find out sonething, what year
6 it was sold to Pocahontas Field or whoever.

7 BENNY WAMPLER: M. Johnson, do you want to state
8 your nane for the record?

9 DONALD R JOHNSON:  Yes, Donald R Johnson. |

10 represent Pocahontas Mning Limted Liability Conpany.

11 MARK SWARTZ: M. Righter acquired these lands in
12 March of 1906.

13 FRED MULLINS: Ckay, that settles it then.

14 MARK SWARTZ: That's what ?

15 FRED MULLINS: That's all right then.

16 MARK SWARTZ: Because it was before you got it.

17 FRED MJULLINS: Yeah, it was before | got it.

18 MARK SWARTZ: Right.

19 FRED MULLINS: Because | don't think I'mthat old.
20 MARK SWARTZ: And then Ri ghter subsequently

21 conveyed sone tracts out with reservations. It conveyed the
22 surface and tinber for farmng. You know, | nean, that's...

23 that's where we are here.

24
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BENNY WAMPLER:  You' re sayi hg when he conveyed the

gas, that the---7?

MARK SWARTZ: No, when he---.

BENNY WAMPLER:  When he conveyed the property, he

conveyed it reserving the gas?

MARK SWARTZ: One of the deeds says, "all the

surface of a tract", that's described at sone |ength, "and
tinber for farm ng purposes”. And then there was also...in
addition to saying it was a surface deed, there was an
"expressly reserves fromthe operation of this conveyance al
the coal, mnerals, netals and oil, in on" and then there
were mning rights with regard to the coal, mnerals, neta
and oil and so forth. So, we've got a 1906 in to M. Righter
who was a predecessor and interest of Pocahontas M ning and
that's true with regard to all of these tracts that we're

t al ki ng about today.

FRED MULLINS: Did it nention gas in there?

MARK SWARTZ: Gas is included in the mnerals, in

our opi ni on.

FRED MULLINS: I n your opinion?

MARK SWARTZ: Ri ght .

FRED MULLINS: Did it nention it there, though?

MARK SWARTZ:  No.
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FRED MULLINS: It didn't nention no gas?

MARK SWARTZ: It said exactly what |'ve read,

"coal, mnerals, netals and oil".

FRED MULLINS: No gas. Gas wasn't a mneral at

that time then, was it?

MARK SWARTZ: Well, that's your opinion, sir. You

know, there is case lawin this state that says that the word
m neral includes gas, which is what we're relying on and what
Pocahontas Mning is relying on. However, | can't tell you
you're right or wong. So, we're pooling you. You know,
you've made a claim we're pooling you. But | can guarantee,
you know, that M. Johnson's client is probably going to get
into an argunent with you about it at sone point because they
want to resolve this. But, you know, I'mnot here to tel

you or this Board who owns this gas other than we have done
our due diligence to informourselves of where we think it

is, but, you know, we're not a court. So, you're claimng
gas, | hear you and I'mjust trying to explain to you why
we've done it the way we've done it.

BENNY WAMPLER: Do you under stand where we are

then, M. Millins?
FRED MULLI NS: No, | still don't understand that

t hey bought the gas rights. | know mneral rights is gas
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now. But it undoubtedly wasn't then because it wasn't in it.
It wasn't wote in there. So, | don't---.

SANDRA RIGGS: Well, what...l think what M. Swartz

is saying is that that interpretation of those deeds woul d
have to be done in court because this Board doesn't have the
authority to nmake those deci sions.

FRED MULLINS: Yeah.

SANDRA RIGGS: And that's really a contest between

M. Johnson's clients and you as to what your various deeds
show- - - .

FRED MULLINS: Yeah.

SANDRA RIGGS: ---that needs to get resolved. But

in the neantine, everybody has been naned in the pooling
until that issue gets resolved.

FRED MULLINS: See, they ain't but a half a acre

there concerning this right here because ny deed says |'ve
not got no gas rights. But there's a half acre there that
don't say that, one half acre. And the other...the one we
ain't got to that yet, have we?

SANDRA RI GGS:  Uh- huh.

BENNY WAMPLER: Wi ch one, H 487

FRED MULLINS: Yeah.

DONALD R. JOHNSON:  VWhich one are we on now, if |
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ni ght - - - ?

BENNY WAMPLER: G- 48.

DONALD R. JOHNSON: G 48.

BENNY WAMPLER:  And when you' re sayi ng ot her, what

are you tal ki ng about ?

FRED MULLINS: Well, you see we've got three..

three tracts there.

BENNY WAMPLER:  Yes, sir. That's right.

FRED MULLINS: And this was the one that joins ny

property---.
BENNY WAMPLER:  Ckay.

FRED MJULLI NS: ---where | live.

BENNY WAMPLER: Well, now, |'ve called all three of

them So, you can go ahead and di scuss any concern. Just
tell us which one you're talking about.

FRED MULLINS: Ckay, the Lou Enma tract.

BENNY WAMPLER: Which one is that, G 49 or H 48?

FRED MULLI NS: |'d have to ook in---.

LESLIE K. ARRINGTON: It's H-48.

BENNY WAMPLER. H-48. Do you agree with that?

FRED MULLINS: It's what?

BENNY WAMPLER:  H-48.

FRED MULLINS: | don't even see it. |'ve got to
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find their names on there and see if it's heirship |and.
Yeah, okay. Yeah, it's H 48.

BENNY WAMPLER: Ckay. (Go ahead.

FRED MULLINS: Ckay, what about it, the m neral

rights on it, the gas rights...the gas rights?

MARK SWARTZ: Ckay.

(M. Swartz reviews his file.)
MARK SWARTZ: The half acre tract and the three

acre tract cane out of two conveyances. One, March 2, 1906
that we've already tal ked about and the other one August 15,
1908, which also cane out of Pocahontas M ning. That was a
deed of the surface of 25.3 acres of land. It said, "There
is reserved and excepted fromthe operation of this
conveyance all coal, mnerals, netals and oil |ying over or
under said land", and then there's mning rights associ ated
with that. So, the deeds are...the two deeds are virtually
identical for the two tracts. W're showing a half acre
tract, by the way, as well.

FRED MULLINS: And that there is not telling no gas

either, is it?

MARK SWARTZ: Well, that's your view of it.

FRED MULLINS: And it has not got gas wote in

t here?
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MARK SWARTZ: It doesn't have gas wote in there,

but our viewis it reserved the gas because it reserved the
m neral s.

FRED MULLINS: Yeah, that's your opinion, though.

MARK SWARTZ: Exactly. Exactly.

FRED MJLLI NS: You're a snart al eck, too.

MARK SWARTZ: Sir, you're making a claim we've

j oi ned you.

FRED MULLINS: You just read what you're saying

t here.

MARK SWARTZ: We have people...we have a | ease from

peopl e who claimthey have had this gas since the turn of the
century, okay. They feel very strongly about it. This isn't
sonething |I've made up, okay? Pocahontas M ning Conpany
feels just as strongly as you do that they own the coal bed
met hane. Your argunent is with them M opinion is their
claimis better than yours, but I'"'mnot a court. So, ny
opi ni on doesn't count for anything other than to say, you
know, we've researched the title. W think their claim
Pocahontas M ning, has considerable nerit. W' ve obtained a
| ease fromthem But, you know, | can't tell you that I'm

ri ght and nmake you do, you know...so, we're...we're pooling

these fol ks so that the noney gets set aside until they
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resolve their argunent wi th Pocahontas M ni ng Conpany.

mean, that's where we're comng from Now, you may not |ike
what you're hearing, but, you know, that's the reality. |
think they've got a better claimthan you do. You don't.

FRED MULLINS: Well, yeah, they've got nore noney

than | have. Sure they've got a better claim

MARK SWARTZ: | don't think | said that.

FRED MJLLI NS: | said that.

MARK SWARTZ: (Ckay.

FRED MULLINS: Sonebody el se here m ght want to say

sonet hi ng about Lou Emma's there. | don't know.

BENNY WAMPLER: Which tract is that? | never did

hear which tract we're tal ki ng about.

LESLI E K. ARRI NGTON: H-48.

BENNY WAMPLER: Which unit? Wich tract within the

unit?

SANDRA RIGGS: Wiich tract within the unit?

MARK SWARTZ: We're in H 48 and we're | ooking at..

think it's 2B.
MASON BRENT: It's 2B.

LESLIE K. ARRI NGTON: 2B

MARK SWARTZ: 2B

BENNY WAMPLER. M. Millins, do you understand
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that...l want to go back and try to...while they' re | ooking
for that, to try to help you understand what we're dealing
with here today. W're dealing with pooling of the gas
reserves, okay? They're...because you' re a surface owner
claimng an interest in that gas, you're being pooled. So,
all of your interest, if the Board approves these, is being
protected until such tine as the dispute between ownership is
resol ved outside of this jurisdiction of this Board.

FRED MULLINS: Ckay.

BENNY WAMPLER:  Ckay?

FRED MULLINS: Ckay.

BENNY WAMPLER: That's what we're trying to nmake

sure you understand, you and the fol ks that are here today.

FRED MULLINS: Yeah.

BENNY WAMPLER:  They're pooling. They're comng in

and pool...and putting you in a pool, if the Board approves
this, and that protects your interest until such tine as that
di spute of ownership is resolved.

MAX LEWS: And that will have to be done in a
court of |aw

BENNY WAMPLER: Ri ght.

MAX LEWS: You'll have to go to court to prove

t hat .
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MASON BRENT: It's 2B, M. Chairnan.

BENNY WAMPLER:  2B?

MASON BRENT: 2B

BENNY WAMPLER:  Ckay, thank you. Do you have

anything further, M. Millins?
FRED MULLINS: No, | reckon not. Yeah, yeah, on

this other here. | want to know when it was bought, too.

BENNY WAMPLER:  Are you tal king about H 487

FRED MULLINS: No. | guess, it's---.

BENNY WAMPLER: O | know it was...G 49.

FRED MULLINS: H 48, | guess.

BENNY WAMPLER: Well, that's the one we tal ked

about just then.

FRED MULLINS: H- 48?

BENNY WAMPLER: Yes, sir. That's the one we were

just talking about. G49 is the only one we haven't heard
fromyou on

FRED MJULLINS: This concerns ne, Ella Jean and

Hatfield the one this is. Louie Fred Mullins, Larry Millins,
Ell a Jean Beavers and Tammy J. Hatfield.
BENNY WAMPLER: Look on Exhibit B3 in here. Turn

into your docunent until you get to B3. Turn in severa

pages there and nake sure that the people that you think need
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to be naned are nanmed in there. Keep turning in there.

SANDRA RI GGS: It would be further on in.

BENNY WAMPLER:  It's on in past that. You're

getting close, though, one nore page probably.

FRED MULLINS: Ckay.

(M. Millins reads the docunent.)

FRED MJLLI NS: | want to know when that was...when

that mneral rights were bought.

MARK SWARTZ: The sane two tracts. The sane two

deeds. There were two deeds, one for 34.55 acres and the

ot her one for 23 acres. They were...one again was March 2,
1906 and there was a deed from Rebecca Wite, et al to

Ri ghter March 2, 1906, recorded Deed Book 32, 18, and that
was for 34.55 acres; and then there was from Paul as Speci al
Comm ssi oner, Septenber 28th, 1903, supplenented that. And
then there was a deed out that we've already tal ked about to
Mul I'ins of 23 acres March 2, 1906. And a deed out to Mullins
of August 15th, that we've already tal ked about 1908, from
PMC to Mullins. The sane deeds are essentially involved in
t hese tracts.

BENNY WAMPLER: Does it have the sane reservati ons?

MARK SWARTZ: Ri ght .

FRED MULLINS: M. Johnson, did you have anything
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you wanted to say?

DONALD R JOHNSON: [I'mgoing to have a witness |'d

like to put on, and, of course, I'd like to say sone things.

BENNY WAMPLER: Do you have anything further, M.

Mul i ns?
FRED MULLINS: No.

BENNY WAMPLER: Ckay. Thank you very mnuch.

FRED MULLINS: Some of the rest of them m ght have.

DONALD R JOHNSON: |Is there anybody el se? Any of

t he other | and owners?

BENNY WAMPLER. |s there anyone el se here that

wanted to address the Board in these natters?

FAY HATFI ELD: Wat he was tal king about there---7?

COURT REPORTER Ma'am you need to cone down here

and you need to state your nane.

BENNY WAMPLER:  She's doing a recording. You need

to state your nanme for the record and cone here where we can

hear you.

(Fay Hatfield cones forward.)

FAY HATFI ELD. Fay Hatfi el d.

BENNY WAMPLER:  Go ahead.

FAY HATFI ELD: So, what | was...he said this al
was in one deed. Is G49 wth it?
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BENNY WAMPLER: | think he nentioned two---.

DONALD R JOHNSON: There's two deeds.

BENNY WAMPLER: ---at | east two deeds. Two deeds.

He nmentioned two deeds. He was reading fromtwo different
deeds.

FAY HATFI ELD: Okay. There's three... there was

four...four tracts. Find out if he...where did you find out
the...who sold this gas to you all fromthe Millins or the
Wi t es?

MARK SWARTZ: The gas...the original deeds---.

FAY HATFIELD: V. W Millins.

MARK SWARTZ: The original deed from Rebecca Wite

conveyed the 34.55 acres to Righter on March 2, 1906. So,
the gas...the coal, mnerals, netals and oil would have cone
into Righter in that deed.

DONALD R JOHNSON: Did Righter acquire this as

fee? M. Swartz, | think you' re being confusing about this.
Is that a fee conveyance or is that a conveyance of
m neral s?

MARK SWARTZ: This is a mneral title. So, |

don't...you know, they weren't really paying attention to the
surface at that point. But |I've got a March 2, 1906 deed in

deed book 32, page 18 where Rebecca White conveyed unto
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Ri ghter a property that was described as what |'mreading to
you all. Now, |I'massumng that it was...that it nmay have
been fee because there's a subsequent deed out from Ri ghter
of surface, okay. But |I don't...the paper |I have in front of
me, | can't tell. Then there was another deed into M.

Ri ghter froma Trustee, Paul Royal, dated Septenber 28, 1903,
whi ch again just |ooking at what the title opinion quotes,
all 1"'mseeing is mnerals. But it mght have been a fee
deed. Those are...that's the principal deed that | think
that you're concerned wth.

FAY HATFIELD: | think right there you was tal king

about the heirs, Lou Emma Mullins's heirs, 5 acres and
sonet hi ng.

MARK SWARTZ: Well, there was... M. Righter

conveyed out...you know, there was a deed from..on March 2,
1906 fromV. W Millins and Lou Enma Mullins to Thonmas

Ri ghter as well of their mnerals. So, by 1906, M. R ghter
had three deeds from Rebecca Wite, V. W and Lou Emm
Mul Il ins and froma Special Comm ssioner, Paul Royal, wth
regard to these tracts all conveying the fee mnerals as best
as | can tell fromthe title I've got. Then what happened
|ater was that M. Righter and his successor PMC conveyed the

surface out, you know, which accounts for all the tracts that
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we're seeing; and they're a bunch of them | nean, you know,
the surface title that we've got, we're showng a 3 acre
tract in the Louie Fred Mullins, a 3.5 acre tract in the
Louie Fred Mullins, which is 3 acres and a Y2an acre, al
acre surface tract in the Larry Irvin Mullins, a 3.5 acre
surface Tamy J. Wosley Hatfield and 3 acres Ellen Jean
Beavers, you know, that are plated, that cane out of...cane
out of PMC title.

FAY HATFI ELD: So, all of that was in the one...or

two deeds, all of these tracts?

MARK SWARTZ: Correct. Two deeds in the Pocahont as

M ni ng---.
FAY HATFI ELD: Yeah.

MARK SWARTZ: ---or at |east their predecessor.

Right. There was a 23 acre tract and a 34 acre tract that
canme into that.

FAY HATFI ELD: Ckay.

BENNY WAMPLER:  Any ot her questions that any of you

f ol ks have?
(No audi bl e response.)

BENNY WAMPLER: Go ahead, M. Johnson.

DONALD R.  JOHNSON: I'd like to call Panela West.

(Panmel a West is duly sworn.)
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PAMELA G VEST

havi ng been duly sworn, was exam ned and testified as
fol |l ows:

DI RECT EXAM NATI ON

QUESTI ONS BY MR JOHNSON

Q Ms. West, | want to ask you, does...first
state for the record your nanme and who you work for and what
your position is with the conpany.

A Panela G West. | work for Pocahontas
Mning, L.L.C and |I'm Vice President of that conpany.

Q And with regard to the pooling applications
that are now pendi ng before the Board, what is the position
of Pocahontas M ning Conpany respecting the validity of those

pool i ng applications?

A We are agai nst pooling this application.

Q And why is that?

A Because we own all the m neral.

Q And, | think, there was sonme discussion that

M. Swartz brought up about the deeds that woul d have gone to
the Mullins with respect to the title that has been given to
us by Pocahontas Gas Partnership, is that correct?

A. Yes.
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Q There's a coupl e of deeds. Have you found
t hose deeds in the records of your conpany?

A Yes, | have.

Q And the deeds...the deed from Thonas Ri ghter
to V. W Mullins dated March...March 2, 1906, would you tell
t he Board who Thomas M Ri ghter was?

A He was the founder of this conpany, of
Pocahont as M ni ng Cor porati on.

Q And the deed to the Mullins...to M. V. W
Mul lins in 1906, what did it convey to M. Millins?

A Ch, it conveyed no mneral; just the
surface. And it conveyed...|l don't know what the acreage
was.

(Ms. West reviews the deed.)

Q 23 acres.
A Yeah, 23 acres.
Q And as far as the | anguage with respect to

what was conveyed, what did it convey?

A Just the surface.

Q The words "all of the surface"?

A Al'l of the surface.

Q And then did that deed further reserve

anything init?
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A Al'l mneral.

Q And what's the | anguage in the deed about
t he reservation of mneral?

A It says, "all coal, mnerals, netals and
oil, in on, and underlying the foregoing description
described tract of parcel of |and, together wth al
necessary and convenient mning privileges of ways with
accessi bl e and econom cal m ning, operations and marketing of
the interests in the said | ands herein reserved and
excepted. "

Q And there are other mning rights contai ned
in that deed?

A Yes. Yes.

Q Ckay. Wth respect to the deed that M.
Swartz referred to as the 1908 deed from Pocahontas M ni ng
Corporation, what's the relationship of Pocahontas M ni ng
Corporation to Pocahontas Mning Limted Liability Conpany?

A That's where we originated from was
(i naudi bl e) subsidiary.

Q Al right. And did Pocahontas M ning
Limted Liability Conpany then becone the owner of the |ands
that were fornerly owned by Pocahontas M ning Corporation?

A Yes, they did.
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Q And this other deed to V. W Millins, it
conveyed....?

A 25.3 acres.

Q And what's the | anguage with respect to what

was conveyed?

A Sur f ace.

Q And does it have the sanme | anguage---?

A Sane | anguage.

Q ---with respect to mnerals and the use of
m nerals,---?

A Yes.

Q ---mning rights and so forth? And what

has...what has Pocahontas Mning Limted Liability Conpany
done with respect to |leasing of its coal bed net hane?

A W have | eased that to Consol or Pocahontas
Gas Partnershi p.

Q It has been | eased to Pocahontas Gas
Part nership. And what does...what does PMC claimas far as

its title underlying this surface? Wat does PMC cl ai mthat

it owns?
A W own all the m neral
Q And t hat includes what?
A Coal bed net hane.
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Q Does it also include coal and gas?
Yes.

Has coal and gas been devel oped on this

property?
A Yes.
DONALD R. JOHNSON:  Any questions anybody el se has?
BENNY WAMPLER:  Any questions from nenbers of the
Boar d?

(No audi bl e response.)

BENNY WAMPLER. Do you have anything, M. Swartz?

MARK SWARTZ:  No.

BENNY WAMPLER: Do you have anything further?

DONALD R JOHNSON: No, I'd like to nake a

statenent at the end of this. G her than that, no, sir.

BENNY WAMPLER:  You may go ahead and do that.

Thank you, Ms. West.
DONALD R JOHNSON: If | may, with speaking to this

Board, this is a situation that | think is very unfortunate.
And why do | think it's unfortunate, well, a | ot of people
have cone in here and said nmy client...|l believe this is a
very unfortunate situation for ny client. The mneral...the
surface claimants in this matter conme in with deeds to their

predecessors that only convey surface. It doesn't convey
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anything else, just surface. W had pretty smart
predecessors. Not only did they just convey surface, and
using that word specifically in the deed, but they also
reserved all the coal, mneral, oil and so forth. Then they
proceeded in that deed to put extensive mning rights. So,
t he deed not only just conveyed surface, but it also conveyed
all the rights with respect to the devel opnent of the
underlying mneral state.

| can't think of a situation for the surface owners
that would be nore plain than this one. It's a fee owner of
| and who conveys sone to a party, only surface. Then says
not only do I just convey you the surface, | reserve
everything | can think of humanly possible underlying that
| and.

M. Swartz has nentioned a court case in the
Commonweal th and there's only one. That court case says if

the word mneral is used, it also includes oil and gas.

There has been absolutely no | egal precedent which
supports the ownership or claimby surface owners. Yes, the
statute says if there are conflicting claimants. Wat
Pocahontas M ning says is that those conflicting claimnts

must have at | east sonme, sone hope, sone grasp, sone thread,
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sonething, in order to be able to cone before this Board and
tie up royalty noney forever unless and until we "go to
court". This statute has been in effect...and | think it's
unfortunate, this statute has been in effect for eleven...no,
al nost twel ve years. You know, |'ve made a | ot of speeches
about who wote the statute, and | think you all know that.
But I...with respect to...and | know everybody is going to
say it was the legislature, but with respect to this
particul ar provision, yes, it was intended...it was intended
to resolve the clains of conpeting oil and gas and coa
interest, not for sonmeone to cone in and tie up royalty noney
for unknown periods of tinme based solely on a clai mof
surface. A deed that conveys only surface. A deed that
reserves mnerals. And | think...you know, we don't...
Pocahontas M ning doesn't believe its coal bed net hane | essee
shoul d have cone before this Board and pool ed this acreage.
We don't believe the acreage shoul d be pool ed because they
own a 100% They own a 100% They have | eased the coa

t hrough one of their nenbers or one of their partners. They
have | eased the oil and gas through one of their partners
and...or no, they have |eased the oil and gas and they have
got a specific |lease of the coal bed nethane. W relied upon

themto devel op the coal bed nethane for us. |[|f soneone
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wites a letter and says |'ma surface owner and | have a

claimand that's all it takes to tie up our noney, not
theirs, then | think w've been...l think that the State and
this Board have done m neral owners a di sservice. I wish all

t hese surface owners could have big chunks of royalty, you
know. |I'msure all of themwant it. But when they cone in
with the barest, the nost...the weakest claimthat | can
i mgine with a deed of conveying nere surface, and it says
that, | cannot find any...any real |egal neaning to
conflicting claimout of that.

That's pretty nmuch all | have to say. | ask the
Board on behalf of ny client to dismss the pooling and if it
dismsses...and if it doesn't dismss the pooling, then I ask

the Board to elimnate these surface owners as conflicting

cl ai ms.

BENNY WAMPLER:  Thank you, M. Johnson.

DONALD R. JOHNSON: Thank you.

BENNY WAMPLER' M. Swartz, do you have anyt hi ng
further?

MARK SWARTZ:  No.

DONALD R JOHNSON: And | have copies of those
deeds if you all would like to have them | probably should

make them part of the record, a copy of the two deeds that

55



© 00 N o o b~ w N P

NNNNDN R R R R R R R R R
A W N b O © 00O N O O B W N — O

)
1

M. Swartz referred to.

BENNY WAMPLER:  Any questions from nenbers of the

Board of M. Johnson?
(No audi bl e response.)

BENNY WAMPLER:  Thank you, M. Johnson.

DONALD R JOHNSON:  Thank you very much, M.

Wanpl er. Thank you. ['ll just have these marked as PMC
exhi bits and nmade part of the record. Thanks.
(Board nenbers confer anong thensel ves.)

BENNY WAMPLER:  Well, | think the Board pretty well

understands this case we have before us. W have a request
to pool and we have a request to deny the pooling based upon
the testinony we've heard here today. | don't knowif we
have any | egal advice on---.

SANDRA RIGGS: Well, as | heard the legal issue as

presented by the surface owners, they're claimng owership
of gas by virtue of an argunent that in 1906 or 1908 the
reservation contained within the deeds did not specifically

i nclude the word gas; and they're saying that mnerals in
1906 did not include gas. Maybe that argunent was nade
before you cane, Don. |'mnot real sure. But that is what I
think I heard themsaying is that in 1906 when there was a

reservation of mnerals, that did not include...there was no
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specific reservation of gas; and in their |egal opinion, I
guess, or their legal argunent is that a reservation of
mnerals did not include the gas. | don't know that we had
the court case here what the underlying deed then was.

DONALD R JOHANSON:  I'll be glad to furnish. 1'm

trying to think---.
SANDRA Rl GGS: | don't know what the date of that

deed was.

DONALD R. JOHNSON:  It's a---.

SANDRA RI GGS: You know, | don't know that it

matters for our purposes because | don't think the Board has
jurisdiction to adjudicate these title issues anyway.
(M. WIlson hands the Board a copy of case.)

BENNY WAMPLER: Is that what this is?

(No audi bl e response.)

DONALD R JOHNSON:  Which one do you got? [|I'm

trying to think of---.
BOB WLSON: It's Mac.

DONALD R. JOHNSON:  Hun?

SANDRA RIGGS: This is...this is the Mc

Construction case that tal ks about the rule of capture. Does
it cite tothe...l don't think this is the case they're

referring to.
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MARK SWARTZ:  No.

DONALD R, JOHNSON: No. | should have it on the

top of nmy head here, but | don't.

MARK SWARTZ: There's an old...Il think it's Red
Ash.

DONALD R JOHNSON: It's a 1930's case. Yeah, it's
a 1930's case. It says mnerals includes oil and gas.

think the other thing that | tried to enphasize here is that
the fee owner of the | and conveyed the surface, conveyed the
surface. D dn't convey...didn't say |I convey you this |and
and | reserve this. It said | convey you the surface and |
reserve this. | can't think of anything stronger in favor of
the m neral owner than an outright conveyance of surface only
wWth a reservation to back it up and extensive mning rights.

If they hadn't have put the mning rights, | guess you would
have a problemw th the devel opnent of those m nerals, but
they only conveyed the surface.

(Board nenbers confer anong thensel ves.)

BENNY WAMPLER: Let's take a ten m nute recess and

let Ms. Riggs have a chance to | ook at whatever M. W/ son
provi ded her and then we'll conme back and di scuss these,
okay.

(Break.)
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BENNY WAMPLER: Ckay, we'll go ahead and call the

nmeeting to order.
(M. Wanpler confers with Ms. R ggs.)
BENNY WAMPLER: We're giving M. Millins tine to

read this. | didn't know- --.

SANDRA RI GGS: The Warren case.

BENNY WAMPLER: So, we're back off the record.

(Of record.)
BENNY WAMPLER:  Ckay, we'll go back on the record

and call to order. [|'ll ask the Board one nore tine, is
there any questions, or anything we want to ask at this
poi nt ?

MASON BRENT: l'd like to ask at | east one

question. First of all, I1'd |like to ask about that case that
you just read. Wen was that case?

SANDRA RI GGS: The case was decided in 1936 and it

was a construing a deed dated 1887.

MASON BRENT: Okay. Al right. And, M. Johnson,

are you aware of any active cases in the court systemto try
and determ ne where coal bed nethane falls out in all of this?

DONALD R. JOHNSON:. There...as far as Virginia, the

only...l amaware of a case which has been pendi ng for many,

many years. It still hasn't been decided. It's...it's in
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the Grcuit Court of Buchanan County. The Judge has had it
for over three years. That case had nmany issues. It was a
side issue to that. | don't know of any other cases.

As this Board may be aware, there was a statute put
in effect in about 1978, which said that all...which said
that there was a presunption that all mgrating gases were
presuned to be...belonged to the surface owner. That
case...that case was | ater repealed. There's anther case |
was involved in which that was an issue. But that statute
has been repeal ed.

There are no cases and they are...well, |
guess...there are no cases in Virginia that | am aware of
t hat deci des who owns coal bed nethane. There are no cases in
Virginia that support the idea that surface owners own
coal bed net hane.

Wthout trying to be argunentative, again, | think
that the nost inportant factor here is that the deed itself
conveyed only surface and it was a fee owner conveying only
surface and reserving mnerals with mneral rights. That
makes it...that nmakes, | think, this case as profoundly
favorable to our position as any | can think of.

SANDRA RI GGS: This case was a Suprene Court of

Virginia case. The holding states...or the issue was, are
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petrol eumoil and gas mnerals? And they state, "In our
opi nion, the answer nmust be in the affirmative unless a
contrary neani ng or |ess conprehensive neaning is shown."

BENNY WAMPLER:  Any ot her questions?

(No audi bl e response.)

BENNY WAMPLER: Is there a notion?

KEN M TCHELL: M. Chairman, | nmake a nbtion to

delete the pooling, and I1'd like to do it one item
specifically and that's unit G48. And if | get a second, |
woul d like to speak on it.

MAX LEWS: | second it to your notion.

KEN M TCHELL: Ckay, thank you, sir

BENNY WAMPLER: It was seconded.

KEN M TCHELL: This...this Board is set up to help

pooling efforts or sonmething along this line. 1've...l knew
when | cane on this Board that there were no easy deci sions.

|'ve also sat on ny county board for eight years. There are
no easy deci sions.

These itens that are presented to us, we either
have to approve them or disapprove them W are not a court
of law. There's no attorneys sitting here except the
respected lady to nmy right and she is with the Attorney

Ceneral's office. Al of us are just local citizens who have
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an interest in serving and being a part of the comunity.

But when | see the issue presented to ne today, if there
is...if there is a question, if there is a problem that
interest then maybe should go to a legal court of law to be
fought out there. W're not here to fight out a issue. [|I'm
not here today to argue surface rights, under surface rights
or whatever. That's not ny notion.

My notion is under this scenario of a 100% bei ng
presented in all cases, this is the first one |I've ever seen
with a 100% on all four itens. So, ny notion specifically
states that we delete...l'd like to start wwth G 48 as a
separate unit and we'll go fromthat point.

(Ms. Riggs confers with M. Mtchell).

KEN M TCHELL: Right. To...okay, to make it nore

specific, to deny the application for pooling.

BENNY WAMPLER: He anended his notion. Do you

second that to deny the application?
MAX LEW S: No, | won't second it.
BENNY WAMPLER: Is there a second on denial of the

application?

KEN M TCHELL: Now, which one is this---7?

SANDRA RIGGS: G 48.

BENNY WAMPLER. G- 48. You anended your notion.
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KEN M TCHELL: Well, okay, okay.

BENNY WAMPLER.  And | was just verifying that the

second- - -.

KEN M TCHELL: Oh, good, good, okay.

BENNY WAMPLER: ---and he said no.

SANDRA RIGGS: He's withdrawi ng his second.

KEN M TCHELL: He what ?

BENNY WAMPLER: He wi thdrew his second.

SANDRA RI GGS: He wi thdrew his second.

KEN M TCHELL: Ckay.

BENNY WAMPLER: |s there a second for denying the

application?
(No audi bl e response.)

BENNY WAMPLER:  Hearing none, the notion fails. |Is

there a substitute notion or another notion?

MASON BRENT: M. Chairman, |I'mjust alittle

uneasy, you know, with this. This is a tough decision. I'm
struggling in ny mnd when | hear M. Johnson basically tel
us that this is a no brainer, and I'minclined to agree that
it seens to be a no brainer. Were | struggle is | don't see
myself in the seat to nake that determ nation as to whet her
it's a no brainer or not.

Therefore, | cannot agree with your position, nor
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can | disagree with your position. Wich puts ne right back
to where |'ve been for the last four and a half years sitting
on this Board. So, it's really tough for nme to cone up with
a notion to dismss this application.

So, M. Chairman, that having been said, on this
specific issue, G48 | believe we're working one, | nove that
we grant the pooling application as submtted.

BENNY WAMPLER: |s there a second to granting the

pool i ng application?
(No audi bl e response.)

BENNY WAMPLER:  Hearing no second, that notion

fails. |Is there another notion? |s there a m ddle ground?

MASON BRENT: M. Chairman, |'ll struggle again.

BENNY WAMPLER. Ckay. M. Brent?

MASON BRENT: | woul d nove that we conti nue G 48

until next nonth.

BENNY WAMPLER: | have a nption to conti nue G 48

until next nonth. Is there a second?
(No audi bl e response.)

BENNY WAMPLER: | knew | shoul dn't have given a

br eak.
(Laugh.)
BENNY WAMPLER: The notion fails.
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MASON BRENT: M. Chairman, |'ve run out of ideas.

BENNY WAMPLER: | under st and. | think the Board

struggles with this.

KEN M TCHELL: M. Chairman, | would go back to ny

original notion.
MAX LEWS: State your original notion.
BENNY WAMPLER: He has asked for you to restate

your original notion.

KEN M TCHELL: GCkay. M original notion is to deny

the force pooling on G 48.
MAX LEWS: | second it.

BENNY WAMPLER:  Mbtion and second. Any further

di scussi on?
(No audi bl e response.)

BENNY WAMPLER. Al in favor, signify by saying

yes.
(Ken Mtchell and Max Lewi s say yes.)
BENNY WAMPLER.  Opposed, say no.

(Mason Brent says no.)

BENNY WAMPLER. The Chair says no. So, we've got a

deadl ock. That's where we are.

KEN M TCHELL: Two to two.

BENNY WAMPLER:  And | think what we're struggling
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Wi th, obviously, is with the statute and the way the statute
is worded and that we're to, and I'mnot trying to prejudice
anybody here by saying this, obviously this is on record, but
what we're doing is we're noving into an arena we haven't
ventured into as a Board and that is deciding property
owner shi p.

W' ve had cases and everything presented to us
before and we've al ways deci ded not to decide that; that that
goes beyond us; that what we're here for is to nmake sure al
parties are included in pooling and those kinds of nmatters
that followthe law. | think that's where...l'mnot trying
to speak for M. Brent, but that's where |I think both us are
struggling here a little bit that this is walking into an

arena we haven't ventured i nto before.

MASON BRENT: | concur.
MARK SWARTZ: From our standpoint...| don't know if
| can speak.

BENNY WAMPLER: Go ahead.

MARK SWARTZ: | don't care what you do because we

felt like we had an obligation to step up to the plate and
gi ve you an opportunity to do sonething. So if you punt,
everybody had their day in front of this Board; and if they

want to go to Court in the future, they can. | nean, we've
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drilled the wells. W'Ill go forward. So, just so you
understand that from our perspective, you know, we felt |ike
we had to do...we had to file these because of the history

t hat we've experienced. But, you know, if you guys are

deadl ocked and you can't do anything, you know, it's not I|ike
you' re going to bl ock devel opnent here. It's just these
people are going to get to court in a different way. They're
not going to be appealing your decision. They're going to be
doi ng sonething el se perhaps. But | just thought | needed to
share with you where it would | eave us because | think
that's...that's where we are.

DONALD R JOHNSON:  You know, I...if | may say

sonething. |...l attenpted on behalf of sonme surface owners
back in the early "90s to get the Board to recogni ze them
and because of the oil and gas operator did not, those people
were thrown out in the street. |'mtalking about, you know,
at | east sonebody...at least | felt like, and I know M.
Swartz and | have argued about who's the smartest and stuff,
but | thought | was pretty smart back then. M. Swartz
didn't represent the operator. | thought | knew what | was
doing and | was trying to get these people in the door and
because the operator did not |list those surface owners as

conflicting claimants, | was treated...ny clients were thrown
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out on the street by this Board for that reason.

| think it's really com ng down to whether or not

these clains had any legitimate...l nmean, that's...that's ny
perspective. |If they're not...if they have no hope...if they
have no hope in front of the courts and all it does is block

a mneral owner who has a 100% fee title to the mnerals from

receiving royalties from coal bed net hane devel opnent, and |

think...l think that's where...that's where the line is
Like | said, | know M. Brent said sonething about, you know,
| felt like it was a no brainer. It is a no brainer for

several reasons that |'ve already outlined in addition to the
court interpretation regarding mnerals. | don't think
that's even inportant. Because if you only convey sonebody
surface, what else can they possibly own. Only what's...what
is affiliated with the surface.

|'ve said enough. But |I'm al so expressing sone
frustration frommany days gone by. But I'll be gl ad
to...many days.

MARK SWARTZ: You need to get over it.

DONALD R JOHNSON: | will get over...l will never

get over that because | really was frustrated by the way the
Board treated ny clients sinply because the oil and gas

operator refused to recogni ze them They were thrown out on
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the street, and |I'mtal king about filing pleadings, notions
and et cetera. 1'lIl be glad to furnish copies of all of that
to any of you that would like to see it.

But 1've already made ny run at this Board for

surface owers and | was told to go hone and be happy about

it. | had one client to pay ne $5 a nonth until his bill was
paid. That took several years. | hope Ms. West didn't hear
t hat .

PAMELA WEST: It's a good pl an, though.

(Laugh.)
BENNY WAMPLER. Ckay. W need to make a deci sion.

W' ve gone around and around the bush here. W can't not
make a deci sion.

MASON BRENT: Well, you know, | would...l would

resurrect ny notion that we continue this for the reason that
here we are with, unfortunately, an even nunber of Board
menbers here. Maybe next nonth we will have nore nenbers
present and can give this nore consideration with nore eyes
and ears and see if we can't resolve the issue then.

BENNY WAMPLER: Is there a second for a

continuation? | nean, |I'd kind of |like to go ahead and
decide it, | think, today. | think we've got all the

i nformati on before us unl ess we...unless we---.
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MAX LEW S: | make a nption we continue it.

BENNY WAMPLER: Well, then that's a second then

We've got a notion and a second to continue it. Any further
di scussi on?
(No audi bl e response.)

BENNY WAMPLER:  Al'l in favor, signify by saying

yes.
(Max Lewi s and Mason Brent says yes.)

BENNY WAMPLER.  Opposed, say no.

(Ken Mtchell says no.)

BENNY WAMPLER: We'll continue it to next nonth.

|'"d like to get the transcript prior to the hearing and
mai |l ed to the Board nenbers, all the Board nenbers, so we can
not have to rehash, but just sinply consider the record.

DONALD R JOHNSON: Is that notion as to all three

units? |Is that what was i ntended?

BENNY WAMPLER:  |'|| ask the person that nade it.

Is that for all three units that we heard today?

MASON BRENT: | made the notion. That would be for

all three units.
MAX LEW S: Yeabh.

BENNY WAMPLER:  Second. Yes. Do you have anythi ng

further, M. WIson, today?
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BOB W LSON: | have one item of business for the

Board. Yeah, we have been discussing the upcom ng audit of
t he escrow account and had approved proceeding with setting
up of bids and such.

Qur office of General Services, which is our
internal group that handl es procurenment and contracts and the
i ke, has determned that if we can do this for |ess than
$5, 000 per year, then we do not have to go out for bid. They
have al so di scussed this proposal with the conpany who did
our last two audits and they have guaranteed that this
upcom ng two year audit, which will be the years 2000 and
2001, woul d not exceed that $5,000 cost.

It has been suggested and | will pass it along to
you that we consider going with these folks. There are
advantages to that. They, of course, have the experience.
They know the system Secondly, just for the information
here, the last two bids that we've put out, this is the only
conpany that has responded. They're apparently one of the
few conpanies on this end of the State that's qualified to do
governnent audits who will take what is a relatively snal
j ob which this is.

So, the suggestion would be...or for your

consi deration would be, do we wish to go ahead with this
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group in which case we can go ahead and prepare contracts and

get under way, or should we go back to the bid process?

$5, 00007

Gener al

MAX LEWS: Wuld it be legal to do that---?

BOB WLSON: Yes.

SANDRA RI GGS:  Uh- huh.

MAX LEWS: ---if you mght get a bid |ower than

BOB WLSON: Qur...according to our Ofice of

Services, up to $5,000 can be done on quote. So, it

is...it's obviously a perfectly |egal process.

st at enent

KEN M TCHELL: So what | understand, Bob, from your

is that the two year quote woul d be under $5, 0007?

BOB W LSON: Correct.

KEN M TCHELL: Ckay. Ckay, | would...l would make

a statenent that we should go ahead with that.

MAX LEWS: A notion?

KEN M TCHELL: | make it as a fornmal notion

BENNY WAMPLER:  Ckay.

MAX LEW S: | second it.

BENNY WAMPLER:  The notion is second. Any further

di scussi on?

MASON BRENT: And you think...you think the staff

is in favor of this?
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BOB WLSON: Yes.

BENNY WAMPLER:  Al'l in favor, signify by saying

yes.
(AI'l nmenbers signify by saying yes.)
BENNY WAMPLER:  Opposed, say no.

(No audi bl e response.)

BENNY WAMPLER:  You have approval

BOB WLSON: Ckay. That's all | have.

BENNY WAMPLER:  Ckay. That concl udes the hearing

today. Thank you.

STATE OF VIRA NI A,
COUNTY OF BUCHANAN, to-wt:

|, Sonya Mchelle Brown, Court Reporter and Notary
Public for the State of Virginia, do hereby certify that the
foregoi ng hearing was recorded by ne on a tape recording
machi ne and | ater transcri bed by ne personally.

G ven under ny hand and seal on this the 25th day
of February, 2002.

NOTARY PUBLI C

My comm ssion expires: August 31, 2005.
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